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Current Lopics. 

HE Hon. Jabez Fox of Cambridge, Mass., 
who has been nominated to the vacancy 

on the Superior Court bench of Massachusetts, 
vice Caleb Blodgett, resigned, was born at 
Taunton, April 10, 1850. He was graduated 
from Harvard in the class of ’71, and from the 
Harvard Law School four years later and was 
admitted to the bar in the spring of 1876. 
Among his classmates at Harvard were 
Bishop William Lawrence, Senator Henry 
Cabot Lodge, Albert E. Pillsbury, Charles J. 
Bonaparte, Edward Burnett and Henry Clin- 
ton Backus, of New York. Judge Fox, in 
1878, became associated with the Hon. Charles 
Allen in the practice of the law until the 
latter’s appointment to the Supreme bench in 
1882; thereafter Mr. Fox became a member of 
the firm of Russell & Putnam, where he 
remained until the death of the Hon. William 
G. Russell, senior partner, since which time he 
has been in general practice. He was one of 
the three men who signed the original call 
which resulted in the so-called “ mugwump ” 
movement in 1884, and in politics is what may 
be called a “ Cleveland Democrat.” He is a 
trustee of the Cambridge Public Library, a 
professor of evidence in the law school of 
Boston University, a member of the Massa- 
chusetts Reform Club, Colonial and other 
clubs. He is a member of the State Board of 
Law Examiners and also of the State Board of 
Charities. He is a frequent contributor to law 
magazines and has prepared numerous tariff 


pamphlets for use in political campaigns. | 
Vou. 62.— No. 10. 


| Judge Fox is universally conceded to be an 


Single | 


able lawyer with a judicial temperament, and, 
possessed as he is of the high esteem of mem- 
bers of the bench and bar as well as the respect 
and confidence of the community in general, 
he ought to speedily prove his worth and value 
on the bench. 


Among other questions that the courts have 
recently been called upon to consider is that 
of proper dress for men in public. The case 
referred to was brought by one, H. Garrett 
Smith, against the Chesapeake and Ohio Rail- 
road Company, the cause of action having 
arisen out of the fact that Mr. Smith, who had 
bought a ticket on the company’s steamer, 
Louise, desired to ride in the saloon in his 
shirt sleeves. The officers of the boat dis- 
agreed with Mr. Smith on the question as to 
whether this constituted a proper apparel in 
which to appear before ladies. On the trial, 
the jury agreed with the officers of the boat 
and Mr. Smith lost his case. This question 
having been decided, it will only be a short 
time before the shirt-waist will have to be 
judicially passed upon, numerous enterprising 
individuals having persisted, with varying 
results, in entering the dining-rooms of hotels 
arrayed in this garment and minus their coats. 





In the recent case of Greenleaf v. Gerald, 
decided by the Supreme Judicial Court of 
Maine, the defendant was sued for the sub- 
scription price of a book of “famous celeb- 
rities,” of which he was to be one. He 
admitted signing a contract to pay $35 for a 
copy of the book, but asserted that he was 
induced to subscribe because of a representa- 
tion that only three hundred “ representative 
men” of the State of Maine were to be made 
famous along with himself. It appeared, how- 
ever, that six hundred “ representative men” 
in Maine were found willing and worthy to be 
mentioned, and so the book was expanded to 
double the size the defendant thought it was 
to be. This he claimed was a material mis- 
representation which released him from his 
liability to pay for the book. The Supreme 
Court sustained his contention, and decided 
that the trial judge should have so instructed 
the jury. 
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There prevails an opinion among lawyers 
that the diligent creditor, in an action to set. 
aside a fraudulent conveyance, obtains a pri-| 
ority. That would not seem to be the law of 
the State of New York. Mr. Horace Graves, | 
of New York city, has been looking it up, and 
writes the ALBANY Law JouRNAL as follows: | 


| exceed two minutes of time. 


Where there are several judgment creditors a/| 
junior creditor may bring the action for himself, 
and (1) set aside the conveyance, or (2) compel the | 
debtor to convey to a receiver. 

In the former case, the land remains charged with 
the lien of the ‘judgments in the order of their 
docketing. 

In the latter case, the receiver may sell and the 
purchaser takes title subject to the lien of the other 
judgments. 

The creditors, other than the plaintiff, cannot 
insist that they be made parties. It is a matter of 
discretion vested in the court (White Bank of Buf- 
falo v. Farthing et al., tor N. Y¥.. 344). 

The plaintiff is entitled to a sale of the land and 
payment of his judgment, but not to a judgment 
declaring the conveyance null and void as to the 
others (Orr v. Gilmore, 7 Lans. 345). 

The surplus should be paid to the grantee (Welch 
v. Tobias, 7 State Rep. 297). 

The same disposition of the surplus applies to 
personalty (Comyns v. Riker, 83 Hun, 471). 

In case of personalty, the diligent creditor is 
entitled to a preference (Claflin v. Smith, 21 Weekly 
Dig. 212). 

If the interest of the several judgment creditors is 
common to all, as in case of a fraudulent assign- 
ment or an insolvent corporation, the plaintiff gets 
no privity, although others do not join or contribute 
(Leodi Chemical Co. v. National Lead Co., 41 App. 
Div. 535). 

But if the other judgment creditors have an 
opportunity to unite in the action and neglect to do 
so, the plaintiff or his receiver has a priority over 
the other creditors (Warden v. Browning, 12 Hun, 
497). 

By resorting to a suit in equity, a judgment cred- 
itor abandons his legal lien and takes title under 
the conveyance to the receiver; his title is subordi- 
nate to junior creditors who sell under the docket 
of their judgments, if the docket is prior to the 
conveyance to the receiver (Chautauqua Bank v. 
Risley, 19 N. Y. 369). 


a 
Motes of Cases. 


Will — Execution — Sufficiency.— In Cunningham 
v. Cunningham, decided by the Supreme Court of 
Minnesota in June, 1900, it appeared that C. duly 
signed an instrument intended to be his last will 
and testament, two physicians being present at his 





request to attest as witnesses. C. was then sitting 


on the side of his bed, the paper lying on a book 
in front of him, the book being upon a chair. One 
of the physicians took the paper and both stepped 
through a doorway into an adjoining room and 
affixed their signatures, at a table which stood ten 
feet from the testator. He could have seen the 
table by stepping forward two or three feet, but 
did not do so. The attestation consumed not to 
The witnesses re- 
turned to the testator; their signatures were pointed 
out to him; he took the paper into his own hands, 
looked it over, and pronounced it “all right.” It 


| was held that Gen. St. 1894 (sec. 4426) of Minne- 


sota, which requires that wills must be attested and 
subscribed by the witnesses in the “ presence” of 
the testator, was sufficiently complied with. The 
court said, in part: 


Some years ago a large number of American and 
English cases were collected in a note appended to 
Manderville v. Parker (31 N. J. Eq. 242), and an 
examination thereof will show the absurd and in- 
consistent positions in which the courts have fre- 
quently placed themselves. As will be seen from 
the facts surrounding the cases mentioned in this 
note, or cited in the text-books in support of this 
rule, it has been held almost universally that an 
attestation in the same room with the testator is 
good, without regard to intervening objects which 
might or did intercept the view; and also that an 
attestation outside the room or place where the tes- 
tator sat or lay is valid if actually within his range 
of vision. And no court seems to have doubted that 
a man unable to see at all could properly make a 
will under the statute, if the witnesses attested within 
his ‘‘ conscious” presence, whatever that means. 
Exactly why or how an exception in the case of one 
temporarily or permanently blind can be injected 
into this statute has not been attempted by any 
court or writer, so far as we know. Nor has there 
been any success in the effort to show why one 
kind of an intervening object —a partition wall, for 
instance — is better calculated to afford an oppor- 
tunity for the perpetration of a fraud upon the tes- 
tator than is another kind, say the closed curtains 
of an old-fashioned bed, or the head or footboard 
of a bedstead, or any other article of furniture which 
happens to be an obstruction to the sight. Again, 
it is difficult to see what sound distinction can be 
made, when applying the rule, between a case where 
the testator can see the witness attest, if he 
chooses to lean his body forward a few inches, 
and the case where the act can be seen if he steps 
forward the same distance. Or, take a case where 
a testator has been injured, and is compelled to lie 
on his back with his eyes fixed on the ceiling. 
Must the witnesses affix their signatures from an 
elevation in order to sign in his presence? No case 
has gone that far, and yet what difference would it 
make with such a testator in fact or in sound reason 
if the will was attested ten feet distant, on a table 
in an adjoining room, or on a table the same dis- 
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tance from the bed, but in the same room? Take 


the case at bar. The testator sat on the edge of 
his bed when the witnesses signed at the table in the 
adjoining room, a few feet distant, and within easy 
sound of his voice. If he could have seen them by 
leaning forward, the authorities in favor of uphold- 
ing the will are abundant. Physically he was capa- 
ble of stepping two or three feet forward, and from 
this point the witnesses would have been within his 
range of vision. It is extremely difficult to distin- 
guish between the two cases, and yet it has been 
done again and again in applying the rule. We 
might continue these suggestions and queries, as has 


been done quite frequently by courts which have | 


not been entirely satisfied with a very rigid construc- 
tion of the statute, and have not hesitated to say 
so; but it seems unnecessary, for there is one fea- 
ture in these findings of fact which is sufficient, in 
our judgment, to warrant an affirmance, although 
there are many decisions to the contrary. As be- 
fore stated, the court found that the witnessing of 
the will consumed not more than two minutes, and 
that immediately thereafter Dr. Adams returned to 
the testator, while Dr. Dugan came to the doorway, 
not over five feet distant, whereupon the former 
“showed the signatures of the witnesses to the tes- 
tator. The latter took the will, looked it over, and 
said in effect that it was all right.”” To say that this 
was not a sufficient attestation within a statute 
which requires such attestation to be in the “ pres- 
ence” of the testator, simply because the witnesses 


actually signed a few feet out of the range of his | 


vision, *% to be extremely technical without the 
slightest reason for being so. The signing was 
within the sound of the testator’s voice; he knew 


what was being done; the act occupied not more | 


than two minutes; the witnesses returned at once 
to the testator; their signatures were pointed out to 
him; he took the instrument into his own hands, 


looked it over and pronounced it satisfactory. The | 


whole affair, from the time he signed the will him- 
self down to and including his expression of ap- 
proval, was a single and entire transaction; and no 
narrow construction of this statute, even if it has 
met the approval of the courts, should be allowed 
to stand in the way of right and justice, or be per- 


mitted to defeat a testator’s disposition of his own | 


property. In Cook v. Winchester (81 Mich. 581, 
46 N. W. 106, 8 L. R. A. 822) it was said: “In the 
definition of the phrase, ‘in the presence of,’ due 
tegard must be had to the circumstances of each 
particular case, as it is well settled by all the author- 
ities that the statute does not require absolutely 
that the witnessing must be done in the actual sight 
of the testator, nor yet within the same room with 
him. If, as before shown, they sign within his hear- 
ing, knowledge and understanding, and so near as 
not to be substantially away from him, they are 
considered to be in his presence.” But, as was 


said, in substance, in the same case, we agree that 
this will was validly executed expressly on the 





ground that the whole transaction was an entirety 
in fact, and that, immediately after the witnesses had 
attested, the instrument was returned by them to the 
hands of the testator, his attention was called to 
their signatures, and he expressed his satisfaction 
and approval of what had been done. This view, 
which does no violence to the spirit and intent of 
the statute, is not without precedent and authority 
aside from the Michigan case, although it may, as 
said by the court below, run contrary to a majority 
of the decisions (see Sturdivant v. Birchett, ro Grat. 
67, and Riggs v. Riggs, 135 Mass. 238). 


- ——- 4 — 
AMERICAN BAR ASSOCIATION. 


PROCEEDINGS OF THE ‘TWENTY-THIRD ANNUAL 
MEETING, HELD aT SARATOGA SPRINGS, AUGUST 
29TH, 30TH AND 3IST. 

“THREE hundred delegates were present at the 

opening session of the Twenty-third Annual 

meeting of the American Bar Association, at Sara- 
toga Springs, N. Y., on August 2gth. 

In his address to the delegates, President Charles 

F. Manderson, of Omaha, spoke in part, as follows: 


The dawning of the twentieth century sees this 
organization of lawyers enter upon the twenty-third 
year of its existence. 

In August, 1878, a few members of our noble pro- 
fession met in conference, and, acting on the belief 
that much of good would, and no evil could, result 
from forming a national association, ‘akin to those 
that had been created in districts and States, they 
framed a constitution that without material change 
has guided us since its adoption. 
| The first president, Hon. James O. Broadhead, 
| declared, with prophetic ken, that the association 
| would not be ephemeral, and should address itself 
| honestly and earnestly to the great objects properly 





| 
| 
| 
| 


| within its scope, watch the progress of events as 
| eee occur, and be ready to act upon all matters 
| of importance when the need arrives, seeking to 
avoid becoming an agitator, and aiming rather to 
| codify and harmonize than to revolutionize or re- 
form the law. 

| The high purpose and lofty aim of the founders is 
| well expressed in its constitution. It declared the 
object to be “to advance the science of jurispru- 
dence, promote the administration of justice and 
uniformity of legislation throughout the Union, 
uphold the honor of the profession of law and en- 
courage cordial intercourse among the members of 
the American bar.” 

It has justified its existence by its accomplish- 
ments. The persistent industry and acknowledged 
ability of its members, whether exerted in private 
capacity, on its committees, or at its annual meet- 
ings, has accomplished many of the ends in view 
and been proditctive of good to the general public. 

The twenty-two volumes of its reports embody the 





best legal literature of the nineteenth century. The 





148 THE ALBANY 


LAW JOURNAL. 








addresses made and the papers read cover a vast | 


range of subjects, are the result of professional 
experience based upon years of activity in prac- 
tice and are prepared out of love for our calling and 
due regard for its lofty mission. They inculcate the 
highest degree of ethics and move in advance of 
many needed reformatory changes. 

The addresses of its presidents contain, besides 
other matters of “great pith and moment,” the 
most noteworthy changes in statute law, year after 
year, on points of general interest, made in the sev- 
eral States and by the congress. Emanating from 
such guiding lights of the profession as Broad- 
head, Bristow, Phelps, Potter, Lawton, Parker, 
Stevenson, Butler, Semmes, Wright, Field, Hitch- 
cock, Baldwin, Dillon, Tucker, Cooley, Carter, 
Storey, Woolworth and Howe, representing all 
sections of the Republic and famous in every part of 
it, these articles form an invaluable contribution to 
our legal literature and constitute the truthful record 
of events, the interesting progress of legislation 
and the onward march of jurisprudence. 


The annual addresses cover subjects of intense 


interest to the student of law and the practitioner, | 


giving both to the office and at the bar of the 


court the knowledge that means substantial achieve- | 


ment. The lawmakers of the Republic find a mine 
of wealth in Storey on the American Legislature, 
Griggs on Law Making, Semmes on Civil Law, 
Hoadley on Codification, Carter on the Ideal and 
the Actual in Law, and Hitchcock on General Cor- 
poration Laws. The statesman receives guiding 


light from Lord Russell on International Law and | 


Arbitration, Dillon on American’ Institutions, 


Tucker on British Institutions and American Con- | 
stitutions, Lindsay on Acquiring and Governing | 


Foreign Territory, Baldwin on the Centenary of 
Modern Government and Brown on the Distribu- 
tion of Property. The practicing lawyer knows 
better how to handle the working tools of his pro- 
fession after reading Biddle on Proper Modes of 
Trial, Russell on the Delay and Uncertainty of 
Courts, Taft on the Federal Judiciary, and Choate 
on Trial by Jury. 

In the ninety-four papers that have been read by 
notable members of the bar, before the association 
in its open sessions and before the sections of legal 
education and patent law, every conceivable branch 
of the law, in its ethics, its philosophy, its policy 
and its practice, has been discussed. The evolution 
of jurisprudence, its relation to social science, the 
opportunity for its development and its future; the 
limitations and requirements of legal education, the 
best training for the lawyer, his rights, responsibili- 
ties and duties to his client, the public and himself; 
the powers of congress, the limitations of legislative 
functions, the partition of powers between the 
Federal and State governments and the prevention 
of defective and slipshod legislation; the national 
and local judicial systems, .the decisions of the 
courts and the great dissenting opinions; 


the | 


important questions incident to public, municipal 
,and private corporations, contracts, bankruptcy, 
patents, elections, treaties, inter-State commerce, 
injunctions, trusts, strikes, extradition, habeas 
corpus, crimes —all these have received comment, 
based upon much investigation and mature judg- 
ment, derived from practical knowledge. 

But the association has not rested content with 
mere theorizing. It has profited by the teaching of 
the leaders of thought and brought about many of 
the reforms so ably advocated. 

In an address delivered in 1895, that able jurist, 
Mr. Justice Brewer, seeking for the methods by 
which our profession should maintain its prominence 
and continue to lead and direct that social organism, 
or “association of all individuals whose mingled 
labors have achieved the present and will work out 
the future of human life and destiny,” said: “A 
better education is the great need and the most 
important reform. The door of admission to the 
bar must swing on reluctant hinges, and only he be 
permitted to pass through who has by continued 
and patient study fitted himself for the work of a 
safe counselor and the place of a leader.” Rapid 
strides have been made toward the accomplishment 
of. the desires of the learned justice since he wrote 
the words quoted. 

Our section of legal education has displayed an 
activity and persistence that has brought about a 
more thorough system of instruction, a higher 
standard in our law schools, a more careful scrutiny 
| of the capacity of applicants for admission, the 
creation of State Boards of Examiners and a near 
| approach to uniformity of the statutes governing 
those who would enroll themselves as lawyers. 


Mr. Choate says that the result has challenged the 
| admiration of jurists everywhere, and declares that 
'“this development of professional education and 
training is the best fruit yet born from the careful 
studies and labors of the association.” 


Much has been said of the advisability and the 
many benefits derivable from uniformity of statutes 
among the States. We cannot overestimate the im- 
portance of uniform laws upon matters incident to 
commercial law, such as acts relating to negotiable 
instruments and bills of exchange, concerning days 
of grace and the collection of debts. If the laws 
relating to deeds, wills and descent were alike the 
country over, the best legislation surviving, how 
much of needless, expensive and troublesome litiga- 
tion would be saved. 

It has been truly said “like-mindedness is the 
cause of all social stability.” The instability of the 
relation of marriage, the frauds perpetrated upon 
non-resident defendants and upon the courts, the 
destruction of domestic happiness and the misery to 
children, incident to the present diversity of divorce 
laws in the State need not be dilated upon. A uni- 
form divorce law would help to maintain and 
sanctify that safeguard of American life — the home. 

Although much has been done by the association 
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through the medium of the conference of the State | 
commissions on uniform State laws, which has its 
being in thirty-two States, there is much yet to be 
done. The Negotiable Instrument Act framed by | 
our committee and recommended by our commis- 
sioners is already the law, by act of congress, in the 
District of Columbia and in fifteen of the States and | 
has received favorable recommendation in many 
others, and on many other lines of legislation enact- | 
ments of substantial uniformity obtained. 

The committee on law reporting and digesting 
made a valuable report in 1898, calling the attention 
of the bench and bar to some of the evils of our 
present system of reporting the decisions of the 
higher courts. The profession is overburdened with 
books of reports, and the present system, or rather 
lack of system, in digesting, needs the reforms sug- 
gested by the committee. The duplication of matters 
decided, so burdensome, the 
absence of uniformity, so confusing and time- 
wasting, the multiplicity of cases, so needless and 
trying, and the length of many of the opinions ren- 
dered, are all matters needing the reforms suggested. 
Certainly, all can heartily agree with the suggestion | 
of the committee in its last report, that “ it would be 
a relief to the profession if judges would refrain 
from writing long discussions of questions of law 
that are well settled and from making long quota- 
tions from former opinions and numerous citations 
in support of conclusions on which there is no differ- 
ence of opinion.” 


unnecessary and 


A move in the right direction, reaching to uni- 
formity and preventing confusion, has been adopted, 
by rules of court in some States and by statute in 
others, by which cases on appeal shall retain the 
title of the case below without reversing the order 
of names, and that the name of the plaintiff below 
should be the first in order. 


The committee on commercial law has ar 
with success in bringing about important changes in 
the statutes. Its deliberations and conclusions in | 
regard to the Bankruptcy Law have been of arent | 
value and met with the general approval of the mer- | 
cantile community. The attorney-general of the | 
United States has quoted from the report exten- | 
sively and with unqualified commendation, and it | 
has been the basis of much remedial legislation. We | 
are gratified to know that another report from the | 
committee on the important subject of the Bankrupt 
Law can be expected at this annual meeting. | 

The committee on international law was charged | 
with the duty of bringing the work of the conven- | 
tion at the Hague, held in the year 899, to the atten- 
tion of the president and the senate, and urge that 
such steps be taken as might be proper to bring 
about the adjustment of controversies between 
Nations, through the medium of international | 
arbitration. The committee supplemented its years | 
of laborious effort to bring about the reign of 
peace by successfully accomplishing the wish of the 
association. 





In the address of the acting president last year 
much time was devoted to the effort made by the 
representatives of twenty-six of the nations of the 
world, who met on the invitation of the Czar of 
Russia, to bring about the disarmament of Europe, 
the maintenance of general peace and find means for 
avoiding the calamities which menace the entire 


world. 


The hope was expressed “that the powers 
might gradually be brought together, in a friendly 
spirit on all subjects of difference that may arise, 
until at last they shall be welded together in some 
international constitution, which shall give to the 
world, as the result of their great strength, a long 
spell of unfettered commerce, prosperous trade and 
continued peace.”” With this expression of the hope 
there was the declared fear that the period when 
nations would war no more was probably far in the 
dim and distant future and that “ national jealous’es, 
commercial competition, desire for expansion, im- 
perialistic ideas, would not down while men, com- 
batting individually for supremacy, give to the State 
the same combative instincts and desire for advanc- 
ing power.” 

Sad to say, the Hague conference that seemed to 
be the rainbow of promise appeared rather to be 
the signal for increased armies instead of disarm- 
ament and renewed activity in preparation for con- 
flict. Within the present year every European power 
whether at peace or war (save Italy, suffering from 
poverty induced by an army already too large) has 
increased its war budget by millions of money and 
the number of its troops by thousands of men: 
France, 5,000; Germany, 33,000; Austria-Hungary. 
10,000, and Great Britain, because of the trouble in 
South Africa, 240,000. 


War is in the air. Our own republic, with its 
comparatively small army of 65,000 regulars and 
35,000 volunteers, is combatting armed resistance to 
our lawful and legitimate sovereignty in the Philip- 
pine Islands and seeks to establish there that self 
government which “insures domestic tranquility ” 
and an orderly condition that will preserve life, 
guard liberty and permit the pursuit of happiness. 
At the same time we have an armed force in China, 
acting in united effort with the European powers and 
Japan, in the policing of that ancient empire and 
attempting to bring about the protection of persons 
and property, the sustaining of law and order, the 
safety of our accredited ambassador and the mem- 
bers of the embassy and the maintaining of treaty 
obligations voluntarily assumed. 

Great Britain, with her army of over 500,000, is 
using the greater part in her unfortunate conflict 
with the Boers. Africa and Asia are witnesses of 
bloody conflicts, and Europe, trembling with 
anxiety, fears that her domestic peace may be dis- 
turbed and Moloch reign. 

But let us not despair. Even if the evolution of 
perpetual peace seems further off than a year ago, 
still there is much that can be done by our commit- 
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tee and by the association in mitigating the horrors 
of war and to humanize some of its brutality. 

I have thought it well at this close of an eventful 
century and the beginning of another, which bids 
fair to be one of still greater progress for the best 
good of mankind, to state, with, I fear, tiresome 
detail, the purposes of the American Bar Associa- 
tion and its accomplishments, so that not only the 
profession but the general public might judge of 
us by our works and obtain fair estimate of what 
may yet be wrought in the future. 


StaTE Bar ASSOCIATIONS. 


We are pleased to note a constant increase in the 
number and a strengthening of the influence and 
power of the Bar associations in States, judicial 
districts, counties and towns. 

Nearly 300 has reported their existence to our 
secretary. They are the bulwark of professional 
ethics and the safeguard of our calling, having as 
their chief purpose the public good. They have 
elevated the standard of qualifications for admis- 
sion to the bar, prompted the revision and perfection 
of Codes, reformed many defective statutes, brought 
about uniformity in many laws, aided the more per- 
fect administration of justice and added to the 
literature of the country much matter to enlighten 
and to elevate. 

I repeat the recommendation of one year ago 
that steps should be taken to bring the bar associa- 
tions of the States in closer affiliation with that of 
the nation. 

Joun MarsHact Day. 


A year ago the Illinois State Bar Association pre- 
sented a resolution to the American Bar Associa- 
tion proposing that February 4, 1901, being the 
one hundredth anniversary of the day when the 
great chief justice took his seat in the Supreme 
Court of the United States, should be appropriately 
observed by the courts, the bar and the people, and 
that suitable ceremonies take form and place, com- 
memorative of the great national event. 

Our association favored this laudable project, and 
a committee of fifty-one was appointed, of which the 
Hon. William Wirt Howe was chairman, charged 
with the duty of publishing an address to the legal 
profession of the United States and of preparing 
suggestions for the observance of the day. The 
committee was given full power to act, and it has 
acted by publishing an admirable address, in which 
it declares this “soldier, student, advocate, diplo- 
matist, statesman and jurist was one of the finest 
types of American manhood in its best estate,” and 
declares most truthfully that “ his fame is the herit- 
age of the nation.” 

It is proposed that commemoration services be 
held at the national capitol under the direction of 
the Supreme Court, with the aid and support of the 
president and the congress. It is also suggested 
that on that day judicial business cease, and that 
State, city and county bar associations participate 





our technical terms.” 


in proper exercises, and that similar ceremonies be 
held in all American colleges, law and public 
schools, “to the end that the youth of our country 
may be made more fully acquainted with Marshall’s 
noble life and distinguished services.” 

These ceremonials, properly conducted, will be 
educational and give to the youth of the land fresh 
impulses of patriotism and a higher appreciation of 
the master mind that found the Constitution of the 
republic “ paper and made it power,” that in con- 
struing its meaning gave vital force and sustaining 
energy to its terms and “ showed, beyond all possi- 
bility of doubt, that a government rightfully admin- 
istered under its authority could protect itself against 
itself and against the world.” “ Marshall’s fame,”’ said 
Judge Storey,“will follow on to the most distant 
ages. Even if the Constitution of this country should 
perish, his glorious judgments will still remain to 
instruct mankind until liberty shall cease to be a 
blessing and the science of jurisprudence shall van- 
ish from the catalogue of human pursuits.” 

It is hoped that every member of this association 
will actively aid in fitting celebration of John Mar- 
shall Day. 


” 


INTERNATIONAL BUREAU FOR THE UNIFICATION 
OF THE Law. 


Civilized nations teach and are taught by each 
other. While striving each for its own material 
advancement, alive to its own interest, active in self- 
aggrandizement, it is an encouraging sign that the 
great powers meet in frequent conferences and in- 
ternational congresses. In the arts and sciences, in 
the field of invention, in medicine and in the law of 
nations, opinions are interchanged, debate had, and 
one learns from the other to the mutual advantage 
of all. 

If, in these comparatively unimportant matters, 
there is to be this peaceful conflict of minds, of how 
much greater value would it be if the nations of the 
world could learn of each other the better methods 
and the best results to be obtained by and from 
legislation. 

The advantages derivable from the study of com- 
parative law cannot be overestimated. Intelligent 
comparison would inevitably lead to the selection of 
the fittest and the adoption by all of that which is 
the best product of the lawmakers. The crude and 
experimental would give way to the tried and 
proven. Unification of many of the laws incident to 
trading intercourse, governing commercial paper, 
regulating the collection of debts and the enforce- 
ment of contracts and the like would surely come, 
and with it, better mercantile relations, less of ruin- 
ous conflict and useless and expensive litigation. 
In Markley’s treatise on the Elements of Law, he 
says that that which elevates law into a science is 
that “we seek in the law and literature of other 
countries enlightenment as to the law of our own, 
and, with this aid, we endeavor to acquire and to 
express our legal principles and to define accurately 
Comparison alone leads to 
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bad. 

After referring to the death of prominent mem- 
bers — Edward J. Phelps, 
Sherman S. Rogers and also Lord Russell — the 
speaker noted a constant increase in the number of 
State bar associations, nearly 300 having reported 
to the secretary. 

A considerable portion of the address was devoted 
to the changes in statute law made in the several 
States and in congress during the past year. 

The evil of over-legislation, of the passion for 
lawmaking, said Mr. Manderson, continues with 
unabated force in the States, bringing in its train 
the ills of paternalism, dead-letter statutes, with dis- 
regard and even contempt for law. Luckily there 


are some constitutional limitations upon legislative | nah; Idaho, William W. Woods, Walker; Illinois, 


power, and those who have framed organic acts 
have sought in some degree to check the avaricious 
appetite of the annual and biennial legislators. 


In commenting upon the trouble in Kentucky, | 


the speaker said: ‘‘ Kentucky, apparently, is quies- 
cent, but the seeds of trouble remain in her legisla- 
tion, ready to sprout and bring as the harvest more 
trouble and greater tragedies, unless the corrective 
is applied.” 

Commendatory reference was made to the anti- 
lobby act, passed by the general assembly of Mary- 
land. It is in great measure modeled after a similar 
statute of Massachusetts, which is said to have 
worked well, with an additional provision giving the 
governor power, in case he has reason to believe 
money has been improperly used in connection with 
any bill, to require a statement of expenditures in 
connection therewith before approving such bill. 

“A striking instance that the power to tax is the 
power to destroy,” said Mr. Manderson, “is shown 
by the action of the governor of New Jersey, by 


viding that, when corporations neglected to pay 


dated May 2, 1899, as to 656 corporations, and on 
the 2d day of May, 1900, as to 657 more, thus at two 
‘fell swoops’ wiping out the life of over 1,300 cor- 
porate combinations, covering every conceivable 
branch of manufacture and commercial industry.” 


The report of Treasurer Francis Rawle, of Phila- | 


delphia, gave the receipts as $11,691 and the dis- 
bursements as $8,234. Reports were also submitted 
by Secretary John Hinkley, of Baltimore, and by 
the txecutive committee. 

At the general session a paper was read 
by Richard M. Venable, of Baltimore, on “ The 
Growth of Law.” 
cago, read a paper on “ Ultra Vires Corporation 
Laws.” 

In the section of legal education this afternoon, 
the chairman’s address was made by Charles N. 


William C. Endicott, | 


Edward A. Harriman, of Chi- | 


appreciation of that which is good and just as inevi- | Gregory, and in the section of patent trade-marks 
tably brings us to the correction of that which is | 


and copyright law, the chairman’s address was de- 
livered by Franklin Fish, of Boston. 

Among the members of the general council 
elected were Julius B. Curtis, of Stamford, Conn.; 
Charles F. Libby, of Portland, Me.; Samuel E. 
Bennett, of Boston; Joseph W. Fellows, of Man- 


| chester, N. H., and E. B. Taft, of Burlington, Vt. 


The following general council was elected: 


Alabama, Joseph J. Willett, of Anniston; Arizona, 
Everett E. Ellingood, Flagstaff; Arkansas, U. M. 
Rose, Little Rock; California, David L. Withington, 
San Diego; Colorado, Hugh Butler, Denver; Con- 
necticut, Julius B. Curtis, Stamford; Delaware, An- 
thony Higgins, Wilmington; District of Columbia, 
Henry E. Davis, Washington; Florida, R. W. Wil- 
liams, Tallahassee; Georgia, P. W. Maldrim, Savan- 


Lester L. Bond, Chicago; Indian Territory, J. W. 
McLoud, South McAllister; Indiana, William P. 
Breen, Fort Wayne; Iowa, John Deery, Dubuque; 
Kansas, John D. Milliken, McPherson; Kentucky, 
W. O. Harris, Louisville; Louisiana, William Win- 
throwe, New Orleans; Maine, Charles F. Libby, 
Portland; Maryland, John T. Mason, Baltimore; 
Massachusetts, Samuel C. Bennett, Boston; Michi- 
gan, John W. Champlin, Grand Rapids; Minnesota, 
Hiram F. Stevens, St. Paul; Mississippi, R. H. 
Thompson, Jackson; Missouri, James Hagerman, 
St. Louis; Montana, A. C. Botkin, Helena; Ne- 
braska, Edward M. Bartlett, Omaha; New Hamp- 
shire, Joseph W. Fellows, Manchester; New Jersey, 
J. F. Fort, Newark; New Mexico, Henry L. War- 
ren, Albuquerque; New York, Walter S. Logan, 
New York; North Carolina, J. C. Briggs, Durham; 
North Dakota, James H. Bosard, Grand Forks; 
Ohio, J. F. Brisket, Findlay; Oklahoma Territory, 


| Henry E. Asp, Guthrie; Oregon, Charles H. Carey, 


| Portland; Pennsylvania, W. G. Smith, Philadelphia; 
virtue of statutes of the State passed in 1896, pro- | 


Rhode Island, Amasa M. Eaton, Providence; South 


| Carolina, T. Charles Woods, Marion; South Dakota, 
State taxes for two years, their charters should be | 


declared void and all powers thereunder inoperative. | 
The governor took such action by proclamation, | 


Bartlett Tripp, Yankton; Tennessee, H. H. Anger- 
soll, Knoxville; Texas, F. C. Dillard, Sherman; 
Utah, Richard R. Shepard, Salt Lake; Vermont, 
Elihu B. Taft, Burlington; Virginia, W. A. Glas- 


| gow, Jr., Roanoke; Washington, C. H. Hanford, 


Seattle; West Virginia, W. W. Van Winkle, Par- 
kersburg; Wisconsin, Charles N. Gregory, Madison; 
Wyoming, Charles N. Potter, Cheyenne. 


At the second day’s session the annual address 


_was delivered by George R. Peck, of Chicago, IIL, 
| who spoke on “The March of the Constitution.” 


Mr. Peck began by showing how the Federal Con- 
stitution was a great creative work, the first attempt 
to make a written Constitution for a nation on a 
large scale. He described the British Constitution, 
and said that it could not suffice when the Ameri- 
can people proposed to embark upon a career of 
separate nationality. The character of the assem- 
bly which framed the Constitution, with George 
Washington as its presiding officer, was described, 
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and also the beginning of the Constitution’s | 
“ march ” with Washington as first president of the | 
new nation. The speaker told of the difficulties 
which confronted the men upon whom devolved 
the duty of administration in the new government 
under a Constitution which was the result of a num- 
ber of compromises, and whose meaning was not 
always entirely clear. The fact that the infinite va- 
riety of questions which might become subjects of 
litigation would call upon the court of last resort 
for announcements of the scope and meaning of 
every provision made the composition of the Su- 
preme Court of weighty importance, especially the 
chief justice, and a tribute was paid by the speaker 
to John Jay, the first incumbent of the office. 


Mr. Peck then began a review of the important 
cases which have come before the court. He told 
of the public excitement which followed the bring- 
ing of the case of Chisholm v. The State of Georgia 
before the court, men being indignant that a sov- 
ereign State should be brought into court like an 
ordinary debtor. The decision in this case resulted 
in the eleventh amendment to the Constitution. 
The speaker continued: 

“When Marshall took his seat it was plain 
enough to all that he would have many uncomfort- 
able experiences and much rancorous criticism. 
Though he was of a singularly calm and equable 
temperament, no one in the station to which he was 
called could expect to escape the hostility of faction. 
He was a Federalist, and Jefferson, whose adminis- 
tration came on less than a month after Marshall’s 
appointment, was a Republican. These two great 
men, both Virginians, both patriots, both sincerely 
devoted to the principles of constitutional liberty, 
as they understood them, entertained for each other 
a dislike almost amounting to hatred. Each con- 
sidered the other a dangerous enemy to the liberties 
of his country, and neither concealed this opinion 
from his intimate friends. The result was bitter 
hostility — more or less concealed by the properties 
which rested.upon each, but still well understood by 
their friends and partisans. 

“Tt is not worth while, now, to judge between 
them, for the names of both are cherished by all 
their countrymen. But I believe the settled 
opinion of good lawyers and of statesmen whose 
minds have the conservative strength, which is the | 
real test of statesmanship, is that, on this funda- | 
mental question, Marshall took the broader and the 
safer view. He believed, and did not conceal his 
belief, in a strong government, and so also did his 
adversaries. But they believed the strength should 
be in the separate parts, while he believed it should 
be in the sum of all the parts—the nation. Our 
subsequent history has told how vain it was to rely 
on judicial decisions to settle such a question. | 
What the language of the Constitution had left open | 
to discussion, the people continued to discuss. Jt 
is not fair to say that the advocates of State rights, 
so-called, had nothing on which to base their! 


claims, nor that they were perversely wrong who 
believed the Federal government was but a mere 
contrivance to enable the States to get along com- 
fortably with foreign nations and with each other — 
so long as each State could have its way. Of 
course, as we see it now, the scheme of a consti- 
tutional government for the Union was a far more 
comprehensive scheme than that. It was, indeed, 
the great conception of John Milton: ‘—not * * * 
many sovereignties united in one commonwealth, 
but many commonwealths under one united and 
intrusted sovereignty.’ 

‘When Marshall came to the bench he had to 
face the question which Judge Wilson had asked in 
Chisholm v. Georgia, ‘Is the United States a na- 
tion?’ And he answered it in those monumental 
opinions which preserve his memory, and will pre- 
serve it forever.” 

Mr. Peck then described the character of John 
Marshall, and instanced some of the cases which he 
was called upon to decide, notably that of Marbury 
v. Madison, the decision of which has formed a 
landmark of constitutional law. It was in this case 
that the maxim was enunciated that “the govern- 
ment of the United States is a government of laws 
and not of men.”’ The speaker continued: 

* And gentlemen, the Constitution has 
marched; and one of the greatest steps it ever took 
was when John Marshall gave distinct notice that it 
was the supreme and ultimate law against which 
nothing could prevail. There were men in those 
days — patriotic statesmen, according to their lights, 
who sincerely believed the doctrine that the Su- 
preme Court could declare an act void on the 
ground that it violated the Constitution, was an ur 
warranted and dangerous assumption of power. 
‘Why should the judiciary,’ they asked, ‘ override 
the co-ordinate branches of the government? The 
president must decide for himself. Congress must 
decide for itself on all such questions ’— which only 
meant that constitutional provisions were but high- 
sounding phrases, signifying nothing.” 

The case of McCulloch v. Maryland, decided by 
Marshall in 1819, involving the question whether 
a State statute which is repugnant to the Federal 
Constitution is void, was instanced as another step 
in the Constitution’s march. The Dartmouth Col- 
lege case, involving corporate rights, was decided at 
the same term. Then came the subject of com- 
merce and commercial relations. The speaker 
continued: 


so, 


* Gibbons v. Ogden, decided in 1824, is the great 
source to which all must go who would understand 
the scope and import of the commerce clause of the 
Constitution. Again, the great chief justice had to 
face the pretensions of a sovereign State, and to 
strike down one of its statutes. There is a certain 
solemnity in all of Marshall’s constitutional deci- 
sions; a solemnity becoming a great magistrate with 
such duties to perform. No judge ever had to walk 
in a harder path. But he never faltered, and his 
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judgments have stood 
convincing pronouncements of the law. Gibbons v. 
Ogden upheld the exclusive power of congress to 


regulate commerce among the States, wherever it | 
The argument in 
the case dealt largely with the question whether 


has legislated upon the subject. 


navigation is commerce, but Marshall, answering 
that question in the affirmative, added in that con- 
clusive way which no other judge ever equaled or 
approached: ‘Commerce undoubtedly is traffic, but 
it is something more; it is intercourse.’ 
almost seem that he was prophet as well as judge, 
for, in that sentence, he unconsciously foretold the 
railroad, the telegraph, the telephone and all the 
wonderful appliances by which science compels na- 
ture to be the servant and minister of man. 

“In this great case Marshall rendered a service to 
his country in laying down the true principle of 
construction, as great. perhaps greater, than in con- 
struing the commerce clause which was before the 
court. He vindicated the Constitution as a working 
instrument of government. He made it, if I may 
say so, what in modern litigation we call ‘a going 
concern.’ 
ing more filled with the wisdom of the hour, nor 
more useful to the generations that were coming 
on, than his fine disposition of the argument that 
the Constitution must be strictly construed. 

“What do gentlemen mean,” he asks, “ by a strict 
construction. If they contend only against that en- 
larged construction which would extend words be- 
yond their natural and obvious import, we might 


question the application of the term, but should | 


not controvert the principle. If they contend for 
that narrow construction which, in support of some 


theory not to be found in the Constitution, would | 


deny to the government those powers which the 
words of the grant, as usually understood, import, 
and which are consistent with the general views 
and objects of the instrument; for that narrow con- 
struction which would cripple the government and 


render it unequal to the objects for which it is de- | 


clared to be instituted and to which the powers 
given, as fairly understood, render it competent; 
then we cannot perceive the propriety of this strict 
construction, nor adopt it as the rule by which the 
Constitution is to be expounded. 

“There is something very noble and elevating in 
the discussion towards the end of the opinion, of the 
powers of the States and of the general government, 
where he speaks of ‘ powerful and ingenious minds,’ 
who would explain away the Constitution ‘and leave 
ita magnificent structure, indeed, to look at, but 
totally unfit for use.’ Gentlemen, John Marshall 
was not a ‘mere lawyer.’ * * * 

“And so, gentlemen, the Constitution marched; 
and without exaggeration it may be truly declared 
that John Marshall was its guide, its light, and its 
defender. Our profession looks upon him with a 
somewhat idolatrous feeling, but I do not think 
itis excessive. When we consider what might have 


It would | 


In all Marshall’s opinions I recall noth- | 


every test, as the firm and | been our fate if another and not he had occupied 


that great seat, we may well believe that Providence 
watched over the republic. He interpreted the Con- 
stitution, but he interpreted it in the comprehensive 
way which made it a thing of life instead of death; 
a chart of government instead of a collection of 
meaningless phrases. No judge ever had a more 
lofty idea of his office, or upheld it with a firmer 
hand. Only two Americans are better entitled to 
the gratitude of our people — George Washington 
and Abraham Lincoln. 

“ Roger B. Taney, who succeeded Marshall, was 
a man eminently fitted for that exalted position. 
Learned, able, patient, honest, he filled the ideal of 
a great judge. But, like Marshall, he had a tem- 
perament; like Marshall, he belonged to a school. 
Strict construction was as dear to him as it was 
odious to his predecessor. But, gentlemen, our pro- 
fession can never fail to acknowledge the great ser- 
vices of Chief Justice Taney upon the bench, the 
sincerity of purpose and steadfast devotion to his 
sense of duty, which always characterized him. 

“In all frankness, let me say for myself —and I 
believe for my profession —I wish there had been 
no Dred Scott case. It attracted so much attention; 
it touched the minds and souls of men so deeply that 
Taney’s name inseparably connected with it. 
And yet, who of us is prepared to maintain that, 
apart from the admitted obiter in the opinions, the 
decision was wrong, as the law then stood? Let 
us be just. Judge Taney was sustained by the en- 
tire court, save two, McLean and Curtis. It matters 
little now who was right and who was wrong; for 
ithe issue went to a higher court and was settled 
forever. * * * 

“The Fourteenth Amendment, perhaps in a 
larger sense than its framers realized, and certainly 
more than the Supreme Court at first recognized, 
is the great anchorage for the rights which essen- 
tially belong to citizenship in a free government. 
By the Fifth Amendment the people had protected 
their rights against arbitrary encroachments by the 
general government; while by the Fourteenth 
Amendment they in like manner protected them 
against the arbitrary exercise of power by any of the 
States. Taking them together, they are to us what 
Magna Charta was and is to the English people; 
yet with this distinction, that under our system, 
fundamental rights are not mere abstractions. Here 
Constitutions mean what they say, and every citizen 
may appeal to the courts for their vindication. 

“When these guarantees were thus made uniform 
in respect to both national and State legislation, 
the Constitution took a forward step, and when, in 
1886, the Supreme Court decided that these guaran- 
tees extended to every person, natural or artificial, 
another great advance was made.” 


In conclusion, Mr Peck said: 


is 


“It has been supposed by some students of our 
national history that a written Constitution is an 
inert mass of tabulated provisions. The supposition 
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is not correct; for the national Constitution, under 
the guidance of our great court of last resort, has 
grown and developed, not, perhaps, like an unwrit- 
ten one, but still keeping abreast with the demands 
of ‘ progressive history.” This does not mean that 
a written Constitiittion grows by being violated 
whenever its provisions stand in the way of national 
progress, but it does mean that our Constitution 
was, by the enlightened foresight of its framers, 


made to be an intelligent guide and chart, and not a | 


mere list of obstacles. The American people in 
constructing their Constitutions, both national and 
for the States, cherished the great features of the 


English Constitution, of which they, as well as the | 
English, were heirs, and so their work has ever been | 


preservative of the old as well as creative of the new. 

“In the complex workings of modern civilization, 
large fortunes have been rapidly accumulated and 
great wealth has been centred in a few hands. 
ple naturally ask: Would a just order of social and 
economic relations permit this to happen? Whatever 
the true answer may be to this inquiry, no one ac- 
quainted with the general history of the human 
race, or with our own history as a nation, can doubt 
that the well-being of our people depends upon 
maintaining sacredly the equal rights guaranteed by 
the Fifth and Fourteenth Amendments to rich and 
poor alike. Property, because it is most easy of 
attack, is most frequently attacked. This is no new 


illustration of human nature, but is a part of the) 


phenomena of all history. * * * 


“The indestructibility of the States, when 
thoughtfully considered, is the surest guarantee of an 
indestructible union. Throughout our constitu- 
tional history we have maintained the most complex 


system of government known to man —and to-day | 


I venture to assert that, notwithstanding its com- 


plexity, it has been so administered as to combine | 
more of liberty to the citizen with more of power | 


in the nation than any other constitutional govern- 
ment. The States, unimpaired in their just powers, 
carry on the due operations of local administration 
unfettered; and the Union — which is a union both 
of people and of States — has long since passed the 
time when any court or any statesman may renew 
Justice Wilson’s inquiry: ‘Do the people of the 
United States form a nation?’ ” 

At the concluding session on Friday, the reports 
of committees on uniform laws and on law-reporting 
and digesting were submitted and adopted. Public 
acknowledgment was made of the courtesies ex- 
tended to the American bar by the British bar at a 
dinner given in London early in the summer. 

The 
Edward Wetmore, New York; secretary, John 
Hinckley, Baltimore; treasurer, Francis Rawle, 
Philadelphia; executive committee, the above, and 
U. M. Rose, Little Rock, Ark.; William A. 
Ketcham, Indianapolis, Ind.; Henry St. George 
Tucker, Lexington, Va.; Radney A. Mercur, Tona- 
wanda, Pa., and Charles F. Libbey, Portland, Me. 


Peo- | 


following officers were elected: President, | 


<<. 


| The association held its annual banquet at the 
| Grand Union Hotel in the evening. Covers were 
laid for 170. Richard S. Taylor, of Fort Wayne, 
| Ind., was chairman. The speakers included Ed- 
mund Wetmore, New York; Charles F. Manderson, 
| Omaha; F. C. Dillard, Sherman, Texas; George B, 
Rose, Little Rock, Ark.; John P. Nields, Wilming- 
ton, Del.; Walter George Smith, Philadelphia, and 
Horace C. McCormack, Williamsport, Pa. 

The association will meet at Denver, Col., next 
| year. 

———_ ¢-- —-— 


THE LATE LORD CHIEF JUSTICE OF 
ENGLAND. 


| Trisute to His Memory 
| Lonpon LEGAL 
| 


AND WORTH BY THE 
JOURNALS. 


| The London Law Times 
| chief justice: 


says of the late lora 


“It is obviously more or less of a thankless task 

| in these long days, when a week ago. seems an age, 
| and when all the daily papers have exhausted them- 
| selves in panegyric upon the late chief justice, to 
| attempt to say anything which has not been said 
| already about the career of that great man. As 
| an advocate he will by all be acknowledged as the 
| greatest of this generation, and there is only one 
man left at the common-law bar who, to use an 
expression he would have appreciated, is “‘in the 
same field”’ as that in which he took so strong a 
lead. As a chief justice, however, there is room for 
| difference of opinion. On all great occasions, dig- 
nified and himself great, probing to the utmost 
any case of interest, anxious and able to extirpate 
any fraud or misconduct, he had nearly all the 
| qualities of an ideal chief, not the least of which 
was that, unlike some of his brethren, he was com- 
pletely master of his court and ruled both by power 
of intellect and force of character. He was not, 
however, a model headmaster. Only on rare occa- 
| sions sitting on Saturday, sometimes curtailing the 
sitting by leaving before the end and arriving late, 
occasionally absent during the sittings, he did not in 
these respects give a good example of steady per- 
sistent application to his brethren and to those be- 
neath him. Whether this arose from the knowledge 
that when he was there he did more than two ordi- 
nary men, or whether he was growing a little 
weary, we know not; but so it was. These are, 
however, but slight specks upon a great career, and, 
take him all in ail, we shall not soon look upon his 
like again. Unfortunately for the law, its reforming 
spirits are few, and it is for his fearless, yet tactiul, 
efforts in the field of reform that Lord Russell's 
death will be most severely felt, not only by the 
profession, but also by the whole community.” 


The sudden death of Lord Russell, of Killowen, 
is a loss of the utmost magnitude to the bench and 
| to the whole legal profession. Within the past year 





cca- 

the 
late, 
ot in 
per- 

be- 
edge 
ordi- 
little 

are, 
and, 
1 his 
ning 
ctful, 
sell’s 
- the 


THE ALBANY 


155 


LAW JOURNAL. 





and a half the veteran figures of Lord Watson, Lord | 
Herschell, Lord Justice Chitty and Lord Ludlow | 
have disappeared from the English legal world; and | 
now, in quick succession, the commanding per- 
sonality of the lord chief justice has been re- 
moved, almost before the profession which he | 
adorned knew that sickness had laid its hand upon 
him. Brief as the period of Lord Russell’s judicial 
work has been, he has, beyond all doubt, established 
his claim to the title of a great judge. He was not 
a profound lawyer in the sense in which the term 
would be applied to some of his contemporaries, 
although his knowledge both of case law and of | 
statute law was far wider and more accurate than 
many people imagined, and he possessed a capacity | 
for grasping even technical legal problems which no 
judge on the English bench in this generation has 
surpassed. But Lord Russell had qualities which | 
are of greater importance in a judge than great tech- 
nical knowledge of law—clear, sound judgment, 
intimate knowledge of human nature and of busi- 
ness, a comprehensive outlook on life, and a master- | 
ful will whose strength effectually raised it above | 
any taint of obstinacy. It would be difficult to say 
that the late lord chief justice has left many deci- 
sions that will live. But he did a work in the Eng- | 
lish law courts which cannot be too heartily rec- | 
ognized. He stamped out the judicial unpunctual- | 
ity which was so discreditable a feature of the late 
years of Lord Coleridge’s tenure of the chief justice- 
ship. He impressed upon counsel, juries and wit- 
nesses a due sense of the fact that the courts sat 
to do business, and to do it as promptly as a thor- 
oughly efficient discharge of their duties permitted. 
He never played the part of the judicial humorist 
or comported himself so as to render it necessary 
for him to utter the hackneyed judicial witticism, 
“This court is not a theatre.” In carrying out 
these lines of conduct, Lord Russell was absolutely 
even handed. He was no respecter of persons. A 
prolix leader, however eminent, was as certain of 
his rebuke as a junior, however obscure, who had 
mastered his case and could state it concisely, was 
of his approval. As an advocate, Lord Russell will 
undoubtedly rank with Erskine and Cockburn. With 
the possible exception of Sir Henry Hawkins — it 
is difficult to speak of Lord Brampton in this con- 
nection — he has had no rival as a cross-examiner 
in this generation. His destruction of the evidence 
of Pigott is, of course, the palmary instance of his 
exercise of his powers of cross-examination. But, | 
in our judgment, scarcely less remarkable was the | 
manner in which, with both the law and the judge | 
against him, he handled some of the witnesses for | 
the prosecution on the trial of Mr. Stead in the 
“Modern Babylon” case. Lord Russell’s speeches | 
were models of arrangement, lucidity and force. | 
Eloquence he possessed, but he kept it strictly in| 
testraint. His greatest forensic quality, however, 
was his mastery of strategy. No advocate in our 
time has understood so well how to conduct a case | 





| field of action, of the First Napoleon. 


on the right lines, and in resourcefulness, in com- 
bined caution and dash, in unfailing perception of 


| the vital points and disregard of minor issues, he 


was no unworthy successor, though in a different 
Lord Rus- 
sell’s activities were not circumscribed by the mere 
administration of the law — legal education, the fur- 


| therance of the study of comparative legislation, the 
| suppression of secret commissions, which posterity 


may, perhaps, regard as one of his greatest services 


| to his country, these and a hundred other topics 
| largely absorbed his leisure. 


In spite of his im- 
periousness of temper he attracted to himself the 
affection both of his colleagues and of the bar. As 
Mr. Justice Wills observed in his eloquent eulogy 


_of the late lord chief justice on circuit this week, 


he always hastened to apologize for any pain or 
irritation that he might have caused; and the gene- 
rosity and kindness of his disposition knew no 
bounds.— Law Journal. 


Mr. Labouchere, writing in Truth on the late lord 
chief justice, says: “One of my most character- 
istic reminiscences of Lord Russell dates from the 
days of the Parnell commission. It happened — 
rather unfortunately for Truth, as I have always 
thought—that Truth and the Irish members 


| claimed the great advocate’s services simultaneously. 


The Truth action was a very heavy and complicated 
libel case arising out of the affairs of St. John’s 
Hospital for Diseases of the Skin. Sir Charles Rus- 
sell, as he then was, was retained to lead for the 
defense, with Sir Robert Finlay, now attorney- 
general. The trial came on in January, 1889, just 
when the crisis of the Parnell commission was im- 
pending. The case for the plaintiff was opened on 
a Saturday morning, and at the rising of the court, 
Sir Charles — frankly admitting that there were one 
or two points in the case which he had not mas- 
tered as he desired to— asked the editor of Truth 
and his second junior if they could give him an hour 
or two at his chambers on the next afternoon. 
About four o’clock on the Sunday afternoon we 
made our way to the deserted precincts of New 
Court, and knocked at the great man’s door. He 
opened it himself, and we beheld Sir Charles Russell 
in an old jacket and slippers, without collar or 
waistcoat. His table groaned under the piles of 
papers connected with the Parnell commission — he 
was then engaged in preparing his great speech ~ 
and when we entered he asked us to excuse him 
while he made up his fire and cooked himself a cup 
of cocoa. That done, the Parnell papers were bun- 
dled aside, and we spent two anxious hours over 
the affairs of St. John’s Hospital. It was a fruitless 
consultation, as it turned out, for the case was set- 
tled as soon as we got into court next morning. But 
I have often thought since what a strange historical 
picture might have been made of the great advocate, 
in the throes of a sensational state trial, alone in 
his chambers on Sunday afternoon, in shirt sleeves 
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and slippers, making up his own fire and cooking 
his own cocoa. It was very characteristic, too, of 
Russell in every way — of his simplicity and indif- 
ference to the pomps and vanities, as well as of his 
laborious industry in mastering his cases.” 


The English bench is singularly unfortunate. By 
the premature death of Lord Russell, of Killowen, it 
has lost its only member who, with the possible 
exception of the lord chancellor himself, would be 
generally admitted to have been at once a great 
advocate, a great judge and a great man. Nor was 
his distinction marked only by comparison with the 
living; for among those who can be remembered 
by men of our time there were few who were his 
equals at every point. Lord Selborne was a great 
advocate and a considerable judge, but far from a 
great man. Lord Cairns was both a great advo- 
cate and a great judge, but, at least, a masterful | 
man. 
his only claim to greatness as a judge or a man| 
lay in his command of language and literary style | 
and a certain dignity of manners. Lord Bowen 
was probably the greatest judge of this generation, 
greater than Lord Russell himself, a very genius 
for all the qualities of judgeship, and therefore a 
great man, but not even a second rate advocate, and 
perhaps too well balanced and conscientious to 
make a mark in that line. Sir George Jessel was on 
the threshold of greatness all round, but he lacked 
distinction in style and all that goes to make per- 
sonality. Sir Alexander Cockburn and _ Lord 
Bramwell are, perhaps, the two who seem most 
to take rank with the late lord chief justice. All of 
these had the mastery of principles, the intuitive 
grasp of facts, the logic, the imagination, the elo- 
quence, the fearlessness and the dramatic feeling 
necessary for the great advocate; and also that de- 
tachment of mind and intelligence which to the lay- 
man appears like an absence of conscience, but which 
saves and stores the qualities of the judge behind 
the duels of the advocate, and all had the breadth of 
view and interest and sympathy which carried them | 
outside the bounds of their profession, and gave to | 
their country and the world the benefit of their | 
powers. In addition to this they were all men of 
strong and unpopular convictions: Cockburn repre- 
senting much of the philosophy of Mill, Bramwell 
that of Herbert Spencer, and Russell that of the 
Catholic church; and they shed the trammels of 
party politics as easily as the habits of advocates, | 
as soon as these were no longer required or service- | 
able in the furtherance of that which they had most | 
at heart. These intense convictions, and the will | 
and the courage to stand, if need be, alone in de- | 
fense of them, mark such men off as a class apart | 
from mere professional success, however brilliant, | 
and make the great advocate and the great judge | 
into something of a great man. Of Lord Russell’s 
powers as a forensic advocate it is needless to say 
anything. For nearly twenty years he swayed 





Lord Coleridge was a great advocate, but | 


_ judges and juries equally by his clear, tense appeals 


either to reason or sympathy, heightened by his 
Irish dramatic feeling which rose sometimes almost 
to the fierceness of dictation, and sank at others to 
delicate and humorous satire. His varied moods 
belonged to different parts of his character which 
were openly reflected in his features. Reasoning 
was represented by his smooth, high forehead, im- 
agination and sympathy by his clear and restless 
eyes, and passion and determination by his mouth 
and jaw, which, while they accounted for his success, 
completely marred the pleasure of looking at his 
face. Many doubted whether so great an advocate 
could make a good judge; the more reasonable fear 
was lest the qualities connoted by the mouth and 
jaw could be kept under control by the qualities 
connoted by the forehead and eyes sufficiently to 
maintain the dignity of the judicial bench. Hap- 
pily, neither the doubt nor the fear was justified, 


| The lrishman’s dramatic insight into what was fit- 
| ting was aided by the strong personal conviction of 


what was right, and notwithstanding a few slight 
storms at the outset, the victory was soon so com- 
plete that the doubt has given place, not only to 
regret for one of the greatest of chief justices, but 
even to questioning who can worthily fill his place, 


| Let it not be supposed that he had not his failings, 


which were neither few nor very reputable. He 
was formerly an inveterate gambler; his temper was 
frequently beyond control, and on such occasions 
his language was both violent and offensive. But 
he had this great merit: he knew that these things 
were wrong, and were unworthy of a judge; and 
he set himself to conquer, and did conquer, them. 
The habits of an advocate he put off both easily 
and gladly; and few courts have ever been con- 
ducted with more dignity, learning, promptness and 
care than that in which he sat. Early in his short 
career it fell to his lot to preside over a great state 


| trial, that of the Jameson raiders, and it was at 


once apparent that before him fallacies fell away, 
complications and perplexities of municipal and 
constitutional law were cleared away as with a dis- 
secting knife, popular feeling was repressed, and 
nothing was considered but dignity and justice. 
Political and diplomatic considerations appear to 
have affected the sentences, which, upon the assump- 
tion of a right verdict, were strangely light,and were 
afterwards made lighter by the administrative 
authorities, probably with disastrous effects upon 
subsequent developments. Lord Russell’s_ extra- 
judicial work since his appointment as chief justice 
was very characteristic. He did not trouble to take 
part in anything which savored of popular clamor. 
He set himself to remedy two great defects, as they 
appeared to him, in the legal and commercial posi- 
tion of the whole country. He conceived that 
within an empire like the British, administering 4 
series of conflicting laws, there should be adequate 
machinery for instruction in those laws, and he 
made speeches and wrote letters in which he chal- 
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lenged the inadequate policy of the council of legal 
education in making no effort to furnish such in- 
struction. This was a worthy object, which has so 
far not achieved results, partly because Lord Rus- 
sell made some unfortunate slips on inadequate in- 
formation as to the details of the existing system 
of the council in matters not really relevant to the 
point. But the main idea of his attack was the en- 
forcement of an imperial duty, which yet requires 
fulfilment. His other set object was to promote 
legislation to put an end to the commercial cor- 
ruption not unnaturally attending excessive compe- 
tition — that is to say, the direct or indirect bribing 
of principals or agents to give orders in return for 
commissions or other illicit advantages. In this, 


too, he was cut short by death; but in this, too, it is | 


to be noted that he took upon his own shoulders 
the enforcement of a great duty, and grappled with 
a great object. It may not be useless to point the 
moral by contrasting his failure hitherto with the 
success of the money-lenders’ bill, as it is called. 
A petty amendment of the law, arising out of popu- 
lar feeling about a particular man, now dead, and 
founded on no intelligible principle, is received with 
applause by both houses and becomes law — on the 
principle, we suppose, of condoning “ faults they are 
inclined to by damning those they have no mind 
to;” while a real effort to amend the law affecting 
all classes in a matter of world-wide importance and 
founded upon a principle is damned with faint praise 
by the classes affected. But Lord Russell had no 
hesitation in putting his shoulder to the wheel of 
the measure which might lift the commercial moral- 
ity of England out of the mire, which, in his judg- 
ment, was become a byword in the world. This is 
the sort of work which distinguishes a great man 
from a small one: the recognition of a great evil, 
the discernment of a great principle, the adoption 
of a real remedy, and the courage to fight an uphill 
battle in support of it. We take leave of Lord Rus- 


sell, of Killowen, with all the regret due to the mem- | 


ory of a great man, who had achieved his own am- 
bitions; had achieved much for his country, abroad 
as well as at home, and was ready and eager to de- 
vote himself further in her cause, but for the disease 
which slit the thin-spun thread of life.— Solicitors’ 
Journal. 

— 4 —_—_— 


RUSSELL OF KILLOWEN. 
A CHARACTER SKETCH OF THE GREAT IRISH 
ADVOCATE. 

HOSE who saw Russell in the house of com- 
mons or on the political platform never formed 

any true conception of the greatness of the man. 
In both places, except on rare occasions, he was 
lame, halting and ineffective. It is said, indeed, that 
Mr. Balfour, when he heard Russell make his first 
speech after his 
generalship, asked in surprise if it were true that he 


appointment to the solicitor- | 
| as to the facts of his case. 


was making £17,000 a year at the bar, and lifted his 
eyebrows when he was told that the statement was 
absolutely correct. 

But if Mr. Balfour had been brought by fortune 
the next day into one of the law courts and found 
Russell in presence of a judge and jury, and in a 
case on which great issues depended, he would 
have formed an entirely different impression, and 
would have been prepared to make the admission 
everybody in Russell’s own profession made — that 


|in his particular line Russell was not only first and 
| foremost, but that all the rest were nowhere. 


In a few minutes you could see that you were in 
presence of that natural portent—a great man. 
Though he was not very tall nor very stalwart, 
Russell somehow seemed to rise above all his fel- 
lows, to be, as it were, a Titan among them, physi- 
cally as well as mentally. The strong, almost fierce, 
and obtrusive temperament that lay behind and in- 
spired the man gave him that splendid courage 
which made him seem thus to stand out and 
tower above others. Russel was a great tem- 
perament as well as a great intelligence. I am 
told by those who were in the same profession that . 
he could not be classed among great lawyers. I 
have indicated that he had not that gift of oratori- 
cal fervor and genius which makes a man thrilling 
to any audience, and he was not a man who had any 
wide reading or any serious interest in letters. 

But what a temperament it was! In the full but 
compressed mouth, in the broad forehead, in the 
steady, daring and somewhat affrighting eyes, in the 
penetrating voice, in the full jaw, in the broad shoul- 
ders and deep chest, in all these things you saw the 
signs and tokens of the man who has the power to 
control, to move, to command, his fellow-men. 
The conflicts of the bar —like other conflicts — are 
a matter of nerves and of force of character and 
strength and tenacity of will. The barrister of even 
fine mind, of logical and lucid reasoning, is no 
match for a man of equal intelligence if there be a 
great difference between his force of character and 
that of his rival. It is that power of strong convic- 
tion in himself which enables the barrister to pro- 
duce strong conviction in others. When the ad- 
vocate addresses twelve of his fellow-men in a box, 
it is not merely his force of reasoning which is in 
play, it is ail that subtle power which passes from 
man to man, and above all, that strange, irresistible, 
magnetic —it might be called demoniac — gift by 
which the man of strong will and commanding tem- 
perament is able to impress his thoughts, his wishes 
and his commands upon his fellow-men. 

And this was the secret of Russell’s tremendous 
influence. 

Add to this that he had a wonderfully clear intelli- 
gence. At a glance he got at the very root and 
core of everything with which he had to deal. He 
was not a great master of detail; sometimes, even, 
he used to make strange and even weird mistakes 
But he got to the core 
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of the subject at once and with a glance, and he 
could reason through the complicated facts of the 
whole case and then put his convictions before 
others in such a manner as to make it seem impos- 
sible that any sane mind could take any other view 
of the facts but that which he took. 


I was present in court several days during the 
historic Parnell commission, and it was then that I 
first began to understand Russell's greatness. Ex- | 
cept during a few hours of the Tranby Croft case, | 
during which I heard him make the speech for the | 
defendants and against the unfortunate officer im- | 
plicated, I never heard him again in his great arena; 
and yet during these comparatively few opportuni- | 
ties, I was able to see that secret of the man’s | 
immense professional position and huge income. | 
I had to describe his style of speech in the Parnell | 
case, and I sought for a word; and the word which | 
occurred to me and which I used seems to me now 
the word that best conveys an idea of Russell’s style 
and manner. I described him as a “ pile-driver.” 
When you heard the closeness of his argument, the | 
extraordinary force with which he brought you to | 
the end of the syllogisms, and then the energy of 
manner, the easy mastery, the emphatic voice, the | 
sparing but stalwart gesture — when you saw and | 
heard all this you somehow or other thought of the | 
great, strong, heavy machine which drives and drives 
and crushes and imbeds the giant pillars that from 
the depths of the water are to support the Atlantean 
weight of a wide-spanned bridge over a rushing 
river. Indeed, I might be fanciful so far as to 
imagine that I heard the thundrous echoes with 
which meadow and hill and stream take up the 
cries of the machine and the pile in their agony 
as I listened to this virile voice and watched this 
broad-shouldered, strong-jawed portent of a man. 





To those from whom he differed Russell was not | 
altogether pleasant. He had the defects of his quali- 
ties, could be very disagreeable, contentious, and in | 
the expression of his opinions on political, racial | 
and religious subjects was always defiant, and fre- | 
quently aggressive. He made enemies right and left 
by the vehemence and masterfulness of his temper 
and by the supremacy of his gifts. But, on the other 
hand, no man had warmer friends. 


He had the kindest of hearts, the staunchest of 
convictions, the most unbending resolution; he did 
not know the meaning of the word fear, moral or 
physical. 

He was an Irishman, but a thorough Irishman 
of the north, not of the southern type. In Ulster 
the war of races and creeds still rages, and the 
month of July still brings forth some of the symp- 
toms and sometimes even the incidents of civil 
war. These things have brought forth a character 
rugged, stout, defiant, self-reliant and even arro- 
gant, especially among those of the religion and 
the race which for centuries was oppressed by 
every form of penal law and successive confisca- 
tion. Of that race Russell was the greatest and 


most successful type for centuries. A Catholic in 
a Protestant country, an Irishman where Irishmen 
are but a small minority, a Radical and a Home 
Ruler where nearly all around him were staunchly 
Conservative, Russell made his way not by favor 
not by patronage, not by friends, above all not by 
cringing or flattery, or even prudent reticence, but 
by the sheer, indomitable and irresistible force of 
his intellect, his character and his integrity. 

As he was in mind and character, so also he was 
in physique. He was, as has been said, not very tall 
—he must have stood some five feet ten; he had 
good shoulders, a deep chest; was, indeed, as much 
a specimen of the fine physical as of the intellectual 
man. More than once he showed himself ready to 
defend himself with his fists, or even to be the 
aggressor when his opponent was particularly black- 
guardly in attack; and in the hat slightly worn on 
the side of the head and in the walk rather of the 
athlete than of the man of books he gave the im- 
pression of the fighter ready for any odds or any 
enemy. 

The face, forehead and head showed the intellec- 
tual power, especially in later years. The hair had 
been a beautiful silver white, and he retained a good 
deal of it even to the end of his days. The forehead 
was beautifully white as well as broad, and the com- 
plexion was an ivory pallor. The white hair, the 
white, broad forehead, the fine pallor of the com- 
plexion in contrast with the large, dark eyes, and 
the expression of firmness and command made him 
a figure that would stand out from any multitude 
of men as one of those whom nature, in an opulent 
and extravagant mood, had endowed with the rich- 
est of her mental, moral and physical gifts.—T. P. 
O'Connor in the London Mail. 


ee 
ROYAL ASSASSINATIONS. 


It is almost impossible to set up any consistent 
theory, save one, which will satisfactorily account 
for these assassinations. In the case of all the 
criminals in question there is one marked feature 
always present, and that is a diseased vanity swollen 
to proportions of madness. Any remedy proposed 
or severities suggested will have little effect unless 
they have relation to this salient fact. Unfortun- 
ately the attitude of the public, and even of the 
authorities in some countries, seems calculated at 
present to feed this disorder rather than to repress 
it. What are we to think of the courage of the 
Belgian government in the case of Sipido, or the 
discretion of the Swiss functionary who visited in 
his cell the murderer of the late Empress of Austria 
and announced to him the successful perpetration of 
another crime like his own? Not only have we 
this most inept proceeding duly recorded in the 
public prints, but the comments of the prisoner are 
also set forth for the edification of readers. Thus 
the morbid interest of this kind of monster is kept 
alive and fostered, and when a stimulus is wanting 
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it is actually supplied by the agency of the officers 
of the law. “ Intetviews”’ with their relatives, asso- 


’ 


“ That’s easy,” said a senator, brashly, beginning: 


“ Matthew, Mark, Luke and John — bless the bed 


ciates and even the criminals themselves are sup- | that I lie on — Paul, the two James, Jude, Barna- 


plied to their readers by the newspapers while we 


bas —— 


” 


And there he stopped, with some em- 


are deluged with details of moral madmen whose barrassment. 


principal object in their crime is to obtain the very | 


“ Timothy,” suggested a major-general, who is a 


notoriety thus afforded. Hence one attempt, suc-| vestryman in an Episcopal church. 


cessful or otherwise, is usually followed by others, | 


‘and we have an outbreak of that epidemic which | a disciple of Paul’s. 


“ Nonsense,” answered a senator. “ Timothy was 


He wasn’t one of the twelve 


the newspapers, having done their best to propa- | apostles.” 


gate, afterward proceed to deplore. Only the other 
day a halfpenny morning paper in London had a | 
leading article deprecating the notoriety given to | 


“Nicodemus,” suggested one of the company. 
“Jeremiah,” suggested the third. 
“Judas was one of the apostles,” meekly came 


these “anarchist” criminals on one page and an/| from a voice in the corner. 


interview with Bresci on the next. | 

If any serious and concerted attempt to deal with | 
the class of crime is to be made by civilized govern- | 
ments it is quite clear that a prominent feature in it 
will have to be a general “ press law” which will 
bridle the exuberance of the journalistic imagina- 
tion or an undue pursuit of “copy.” The briefest | 
record of such crimes and the least possible notice | 
of the criminal himself and his surroundings must 
be insisted on. It is a significant fact that King 
Humbert’s assassin has repeatedly asked for news- 
papers and for information as to what the public 
think of him. A press law such as we have sug- 
gested would remove the principal incentive to these 
crimes. 

In the second place it is highly desirable that as 
little detail as possible should be furnished to the 
world as to the legal process and the subsequent 
disposal of these criminals. Their trials and execu- 
tions should be accompanied with as little of pub- 
licity as possible. Ordinary murderers are executed 
privately in England, and if abuses might attend 
such executions in countries less free than our own, 
we might, in agreeing to take common action with 
other nations, procure the adoption of the neces- | 
sary safeguards. The Spanish government has set 
a sensible example by its stringent suppression of 
press comments on the doings of these vulgar regi- 
cides. Lord Salisbury’s proposal, made in 1894, to 
give the ministry power to expel dangerous foreign- 
ers might perhaps be revived, but, even if accom- 
panied by the wholesale closing of anarchist clubs, 
it can do little unless prurient publicity, the only 
atmosphere in which the germs of this disease can 
live or at any rate thrive, is scrupulously denied to 
those whose moral system is infected with them.— 
The Saturday Review. 


sacesiiealliaastiad 
COULDN’T NAME THE APOSTLES. 


At a dinner party in Washington, composed of 
prominent men, one of them remarked that he once 
sat in the Union League Club at New York with 
Roscoe Conkling, Chester A. Arthur and several 
other distinguished gentlemen, who had been care- | 
fully educated in religious families, and that none of 
them was able to name the twelve apostles. 





| and the Good Book was overhauled in vain. 


“T’ll be blamed if he was. He was a disciple,” 


came the curt reply. 


“Weren't the disciples and the apostles the same 
| thing?” inquired the meek voice, getting a little 
bolder. 
| Bartholomew 
several. 
“What's the matter with Peter?” exclaimed a 
modest young me:nber of the diplomatic corps, who 
had hitherto been silent. 
“ How many does that make?” somebody asked, 


was suggested and accepted by 


| and they counted up ten for sure, with as many 
| more doubtful. 


“ Let’s look in the Bible,” somebody suggested, 
Then 
an encyclopedia was appealed to, but it was not 
entirely satisfactory, for it included Thomas and 
Andrew in the list, and the justice of the Supreme 
Court and two of the senators were positive that 
Andrew was not an apostle. All of which teaches 
the great usefulness and need of Sunday schools.— 
Chicago Record. 
————— ¢ ——_ 


Legal Langhs. 


A gentleman named Casey, an Irishman, was 
offered an appointment under the government at 
Ottawa. The position technically needed to be 
filled by a member of the legal profession, which 
Casey was not. The government then intimated to 
the benchers of the Law Society of Ontario that 
they would take it as a favor if they called Mr. Casey 
to the bar. The benchers thereupon met, and ap- 
pointed one of their number, a learned Q. C., by the 
name of Wolcott, a special examiner, to examine 
Mr. Casey as to his knowledge of law, and report 
to them, with the understanding that he was to 
make it easy for him, so that Mr. Casey would be 
called without having to go through the long 
course and stiff examinations usually requisite. Mr. 
Casey having come up from Ottawa, Mr. Wolcott, 
who was, by the way, a great friend of Casey’s, 
drove to the Session House in a cab, so that he 
might take his friend to Osgoode Hall, where he 
was to be called. On the way Wolcott asked Casey: 
“ Well, Casey, what do you know about law, any- 
way?” “To tell you the truth, Wolcott, I don’t 
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know a single thing.’”’ On arriving at Osgoode 

Hall, Mr. Wolcott made his report, and, in his affi- 
davit, stated “that he had examined Mr. Casey as 
to his knowledge of law, and to the best of his in- 
formation and belief, he had answered the questions 
that he put to him correctly.”” Mr. Casey was there- 
upon duly called to the bar.— Tit-Bits. 


Henry W. Paine, one of the most brilliant law- 
yers of the Massachusetts bar, not long before 
his death, became interested in a case as a mat- 
ter of charity, in which a lad of some fifteen 
years was charged with arson. Paine defended the 
boy and offered conclusive evidence that he was, 
to all practical purposes, an idiot and totally irre- 
sponsible. Nevertheless, the jury in the case, after 
a charge from the court, which was virtually an or- 
der for acquittal, brought in a verdict of guilty. 
The presiding judge then addressed Paine: 

“You will move for a new trial, I presume, Mr. 
Paine?” 

Paine arose with a demeanor that was painful in 
its solemnity. 

“T thank your honor for your suggestion,” he 
said, “ but I am impressed with the gravest doubts 
whether I have the right to move for a new trial 
in this case. Your honor, I have already asked for 
and have received for my idiot client the most 
precious heritage of our English and American 
common law —a trial by a jury of his peers.” 

The judge then ordered the verdict set aside. 


Sir George Rose, when at the bar, having the 
note-book of the regular reporter of Lord Eldon’s 
decisions put into his hand, with a request that he 
would take a note for him of any decision which 
should be given, entered in it the following lines as 
a full record of all that was material which had 
occurred during the day: 


“Mr. Leech 

Made a speech 
Angry, neat, but wrong; 

Mr. Hart, 

On the other part, 
Was heavy, dull and long; 

Mr. Parker 

Made the case darker, 
Which was dark enough without; 

Mr. Cooke 

Cited his book, 
And the chancellor said — I doubt.” 


This jeu d’esprit, flying about Westminster Hall, 
reached the chancellor, who was very much amused 
with it, notwithstanding the allusion to his doubt- 
ing propensity. Soon after, Mr. Rose, having to 
argue before him a very untenable proposition, he 
gave his opinion very gravely, and with infinite 
grace and felicity thus concluded: “‘ For these rea- 
sons the judgment must be against your clients; and 
here, Mr. Rose, the chancellor does not doubt.” 


English Hotes. 

| Sir Henry Tichborne, the young Hampshire bar- 
| onet, had, says the Sun, an expensive day’s shooting 
| recently. He had just returned from one of his fa- 
mous shooting expeditions in the far east, and was 
pursuing his favorite hobby in Hampshire, totally 
unmindful of his obligations, as high sheriff of the 
county, to Mr. Justice Wills. The judge, on reach-* 
ing the Winchester assizes, found no one to receive 
/him, and no word of explanation, so he promptly 
registered a fine of £500 against the truant. The 
baronet heard of the fine, but nevertheless went on 
calmly with his shooting. 


Like forensic eloquence, judicial humor, says the 

| St. James Gazette, is something sui generis. Re- 
| cently Mr. Justice Day electrified the court by ask- 
| ing, ““ Who is Sherlock Holmes?” It is a kind of 
tradition with her majesty’s judges to know nothing 
| of popular literature, or of matters that are known 
| of everybody. Who knows not Sherlock Holmes? 
Well, Mr. Justice Day does not, and there is the 

humor of it. We use the present tense, for it is 

probable that the learned judge is still in ignorance 

on this point. The counsel who replied to the ques- 

tion explained that Sherlock Holmes was “the 

name of a book,” which it is not. It looks as if the 

counsel was determined to be in the humor, and not 

show more knowledge than the judge. 


During the past eighteen months, says the Daily 
News, the mortality among peers associated with 
the law has been exceptionally heavy. The list of 
those who have died since March of last year has 
included Lord Herschell, ex-lord chancellor; Lord 
Esher, ex-master of the rolls; Lord Russell, of Kil- 
lowen, lord chief justice; Lord Watson, a lord of ap- 
peal; Lord Penzance, judge of the Court of Arches, 
and Lord Ludlow, an ex-lord justice. On the other 
side, Lord Robertson has succeeded Lord Watson 
as a lord of appeal, and Lord Lindley is a lord of 
appeal in the room of Lord Morris, resigned. 


——— --— --- 
BOOKS AND PAMPHLETS RECEIVED. 


A Friend of Cesar. By William Stearns Davis. 
|New York: The Macmillan Co. 


Women Lawyers of Illinois. Portraits of twenty- 
seven of the women lawyers of Illinois. The Chi- 
|cago Legal News Co. 


The Law in its Relation to Physicians. By Ar- 
thur N. Taylor, LL. B., of the New York Bar. 
New York: D. Appleton & Co., 1900. 


The Laws and Usages of War at Sea. A naval 
war code for the use of the United States navy. 
Prepared by Capt. Charles H. Stockton, U. S. N., 
president of Naval War College. Washington: 
| Government Printing Office, 1900. 





